
Contents
Foreword.................................................................................................................v
Preface.................................................................................................................. vii
Acknowledgements................................................................................................ix
Table of Cases...................................................................................................... lvii
Table of Statutes............................................................................................... clxxv

Part One
General Principles

General Principles ................................................................................. 3

Chapter 1
Costs in Civil Proceedings.................................................................... 5
Introduction..........................................................................................................5
English and Commonwealth Costs Decisions...............................................15
Section 3 of the Civil Law Act 1956 ................................................................17
One Immutable Rule..........................................................................................18
Caveat Litigator..................................................................................................19

Chapter 2
Preliminaries.......................................................................................... 21
The Rules of the Court 2012..............................................................................21
Mechanics of Merger.........................................................................................22
Meaning of Costs................................................................................................23

Costs is term of art — “legal costs”........................................................24
Court fees are costs...................................................................................27

Costs Distinguished from Disbursements......................................................27
Costs Contrasted with Damages......................................................................29

Costs recovered as damages and “extra costs”....................................29
Costs subsumed under damages............................................................31
Nominal damages as a “peg” for costs..................................................31

Costs Includes Expenses, etc............................................................................32
Expenses of managerial and staff time spent in  

investigating a tort................................................................................32
Non-Legal Professional Fees as Costs.............................................................32
Costs Contrasted with Receiver’s Remuneration and  

Trustee’s Expenses........................................................................................32
Banking Charges for Guarantee against Tax Pending Appeal....................34
Costs as Expenses and Outgoings under Income Tax Act 1967, s 33.........34
Litigation on Costs per se...................................................................................35



xii Contents

Classification of Costs Orders..........................................................................36
Fixed and Discretionary Costs and Antecedent Costs and  

Costs of Trial..................................................................................................37
Common or Usual Payment Costs Orders.....................................................37
Stages when Costs Issues may Arise...............................................................38

Chapter 3
Non-Contentious Business Costs....................................................... 39
Generally.............................................................................................................39
Contentious Business and Non-Contentious Business.................................39

“In or for the purpose of proceedings begun before a court”............40
Sabah and Sarawak...................................................................................45
Significance of distinction........................................................................46

Non-Contentious Business Costs Agreement................................................47
Legal Profession Act 1976........................................................................48
Sabah and Sarawak...................................................................................48
Enforcement of non-contentious costs agreement...............................49
Challenging the agreement on ground of fairness or 

unreasonableness — Legal Profession Act 1976, s 114(4)...............50
Restriction on proceedings for non-contentious business costs — 

Legal Profession Act 1976, s 124.........................................................50
Bill of Costs.........................................................................................................51

Drawing of bill..........................................................................................51
Order for taxation and delivery of bills.................................................51

The Enabling Provisions for the Remuneration Rules.................................52
Sabah and Sarawak...................................................................................53

Certain Common and Special Features..........................................................53
Security and interest.................................................................................53
Professional misconduct..........................................................................54
Discount and undercharging..................................................................55
Excessive charges......................................................................................56
Special exertion.........................................................................................58
Advocate acting for both parties to transaction...................................58
Composition of remuneration.................................................................59

Jurisdiction Over Non-Contentious Costs......................................................60
Inherent jurisdiction — special circumstances —  

no rigid rule as to what are.................................................................60
Covers all work.........................................................................................61

Solicitors’ Remuneration Order 2005..............................................................62
Taxation of Bill for Non-Contentious Business..............................................63
Remuneration Rules of Sabah and Sarawak..................................................64

Chapter 4
Contentious Business Costs: Solicitor and Client Costs............... 67
Introduction........................................................................................................67
Statutory and Inherent Supervisory Jurisdiction Over  

Solicitors’ Costs..............................................................................................68



Contents xiii

Bill of Costs.........................................................................................................70
Contentious business and non-contentious business costs................72
Gross sum or itemised bill.......................................................................72
Where party and party costs are recovered..........................................73
Letters of demand not bills......................................................................73
Invoices.......................................................................................................74
No bill required where agreement for taxed costs or  

agreed costs of certain proceedings as solicitor’s fees....................74
Gross sum bill followed by an itemised bill for a  

different amount, s 121(1)(a)...............................................................75
Sabah and Sarawak..........................................................................78
Request for itemised bill by person chargeable therewith........79
Failure to ask for detailed bill within the  

three months stipulated..............................................................80
Time within which to ask for Taxation if Sued on Gross Sum Bill —  

Legal Profession Act 1976, s 121(1)(b) — one month...............................80
Section mentioned in letter of demand different from section 

employed in petition............................................................................81
Petition for taxation by person chargeable or liable on bill —  

Legal Profession Act 1976, s 126 — six months................................81
Taxation by Mutual Consent — Legal Profession Act 1976, s 126(3)..........83
Petition by Client after Payment and Outside the Six Months Period.......84
Petition by a Party Jointly Liable for the Costs of a Bank’s Solicitors........85
Petition by Solicitor............................................................................................86
Inherent Jurisdiction where Time Under s 126 of the  

Legal Profession Act 1976 has Expired.......................................................87
Restriction on Order for Taxation — s 128 of the  

Legal Profession Act 1976.............................................................................87
Actual payment of “sufficient” bills of costs —  

settlement of accounts mutually agreed...........................................89
Payment paid through solicitor to obtain return of  

pledged shares without any bill delivered.......................................90
Payment must be with a view to settle the bill —  

not under protest to redeem property...............................................90
Payment and estoppel..............................................................................92

Inherent Jurisdiction — Special Circumstances............................................92
Need or inability of client to verify bill..................................................93
Serious misconduct of over-charging or fraud on  

services rendered..................................................................................94
Bill with particulars of work and only excessive lump sum .............94
Petitioner’s express reservation to tax ...................................................95

Cumulative Effect of ss 121, 126 and 128 of the  
Legal Profession Act 1976.............................................................................96

The Time Frames in ss 121(1)(b) and 126 of the  
Legal Profession Act 1976 — Conflict?.......................................................97

Sections 126 and 128 of the Legal Profession Act 1976 do not  
Apply to Bills which a Solicitor is not Entitled to Raise........................101



xiv Contents

Amendment of Bill of Costs...........................................................................101
Claim for Disbursements................................................................................102
Order for Delivery of Solicitor’s Bill of Costs and  

Copy Thereof — s 130 of the Legal Profession Act 1976........................103
Delivery and Taxation Sought by Party “Other than Party  

Chargeable” — s 131 of the Legal Profession Act 1976 .........................104
Costs of Negotiation of Loan and Perfecting Mortgage and  

Work in Relation to Mortgage or the Security Created by or  
Property Comprised in the Mortgage — s 115 of the  
Legal Profession Act 1976 ..........................................................................105

Where Amount Paid on Bill Found to be Reasonable................................105
Costs Agreements............................................................................................105

Certainty...................................................................................................107
“Fair and reasonable”.............................................................................109
Voluntariness does not equal fairness.................................................111

Section 116 Costs Agreement not Subject to Taxation but  
Enforcement Comes Under s 118 of the  
Legal Profession Act 1976 ..........................................................................112

Client Can Still Change Counsel Notwithstanding Agreement —  
s 120 of the Legal Profession Act 1976......................................................113

Setting Aside Agreement Where the Solicitor has Died —  
s 119 of the Legal Profession Act 1976......................................................113

Oral Costs Agreement Binds Solicitor and Costs Covered  
may be Taxed................................................................................................114

Oral Agreement and Gross Sum Bill may Still be Taxed  
Under s 121 of the Legal Profession Act 1976..........................................114

Reopening Costs Agreement — s 118(5) of the  
Legal Profession Act 1976...........................................................................115

Payment Under Costs Agreement made by Guardian or  
Trustee as Client — s 118(6) and (7) of the  
Legal Profession Act 1976...........................................................................115

Sabah and Sarawak..........................................................................................116
Advocates (Practice and Etiquette) Rules.....................................................118
Application for Taxation by Former Client..................................................118
Contentious Costs Agreement between Client and Solicitor  

not to affect Recovery by or from other Party.........................................119
Taxation of Solicitor and Client Costs...........................................................120

Bill for taxation must be in a taxable form..........................................120
Columns, dates and amount.................................................................120
Heading and order for taxation and indorsement.............................121
Basis of taxation of solicitor and client’s costs — all  

costs reasonable in amount or reasonably incurred......................121
Sixteenth Schedule to the Advocates’ Remuneration Rules.............122

Solicitors’ Remuneration Order 2005 — the Place and the  
Circumstances under which the Services or Business or  
any Part thereof are Rendered or Performed..........................................123

Hourly Rates.....................................................................................................123



Contents xv

Costs of Legal Proceedings Undertaken by One Party for another —  
to be Taxed on Client and Solicitor Basis.................................................124

Certificate of Taxing Officer Final — s 135 of the  
Legal Profession Act 1976...........................................................................125

Taxed Costs Charged on Property Recovered — s 123 of the  
Legal Profession Act 1976...........................................................................127

Costs of Obtaining Order for Taxation — s 127 of the  
Legal Profession Act 1976...........................................................................127

One-Sixth Rule under Legal Profession Act 1976........................................128
Disbursement or Cash Advancement...........................................................129
Interest...............................................................................................................130

On money wrongly retained by solicitor or money  
disbursed for client.............................................................................131

Interest on disbursements and costs....................................................131
Rate and period.......................................................................................133

Chapter 5
Contentious Business Costs: Party and Party Costs..................... 135
Amicus Curiae..................................................................................................136
Mckenzie Friend................................................................................................138
Litigation Representative................................................................................139
Guardian Ad Litem and Next Friend............................................................140

Settlement, compromise and acceptance of  
money paid into court.......................................................................141

Interveners and Interested Parties.................................................................143
Attorney General .............................................................................................144
Party and Party Costs......................................................................................144
Entitlement to Litigation Costs......................................................................147

Where a party may sign judgment for costs without a  
court order — Order 59 r 11..............................................................148

Rules and written law precluding or restricting costs.......................148
Order 59...........................................................................................149
Order 22B........................................................................................150

Written law..............................................................................................150
Judicial immunity..........................................................................151
No costs in criminal appeals........................................................151

Jurisdiction and Some General Principles....................................................152
Statutory source of costs jurisdiction...................................................152
Some general principles.........................................................................155
Summary jurisdiction.............................................................................156
Settled principles and sufficient materials..........................................157
Discretion must be exercised.................................................................158
Court should not fetter its own discretion..........................................159
Court will not exercise its discretion in “blinkers”............................161
Practice of taxation masters and working  

arrangement among lawyers............................................................162
Procedural rules must be applied to save costs..................................163



xvi Contents

Costs not meant as punishment for losing party or a  
bonus to the winning party...............................................................164

Costs should not be awarded out of spite...........................................164
Question of fairness, reason and justness............................................165
Balancing exercise...................................................................................169
Merits of case...........................................................................................169
Affidavit evidence...................................................................................170

Cross-examination on affidavit....................................................170
Affidavits filed but not read previously.....................................171
Evidence in the file.........................................................................171

Calderbank offer and evidence from discovery....................................172
Order 59 r 8(b) ........................................................................................174
Arguments on substantive issues.........................................................174
Invitation of submissions on costs and natural justice......................174
Order 59 r 7 — hearing submissions on quantum.............................175
Importance of attending to question of costs carefully  

in the interest of parties.....................................................................176
Specific body of costs should be separately dealt with.....................177
Costs responsibility of litigants.............................................................178
Exercise of costs discretion only when costs involved......................178
Costs beyond costs of suit as penalty and “extra costs”...................179

The Exercise of Costs Jurisdiction.................................................................180
Means and conduct of parties...............................................................180
Order 59 r 4 and r 8.................................................................................181
Antecedent misconduct.........................................................................183

Singapore and local cases.............................................................183
Refusal of mediation — Order 59 r 8(c)...............................................186

Flat refusal.......................................................................................186
Where refusal reasonable..............................................................186

Failure to comply with pre-action protocol — r 8(d).........................188
Costs due to failure to admit and agree to conduct of 

case — Order 34 r 7............................................................................189
Issue Costs.........................................................................................................190

Costs of unnecessary claims or issues .................................................190
Costs consequences — r 10....................................................................191
Rationale of issue costs...........................................................................191
Costs occasioned by the claim or issue................................................192
Issues.........................................................................................................194

Raising issues or claims per se......................................................196
“Unreasonably or unnecessarily” protracting or  

adding to costs or complexity ..........................................................196
Unmeritorious claim and unusual cases.............................................197
The factors................................................................................................199
Raising issue at hearing without notice and unsuccessful  

issue of “minor significance”............................................................201
Illegality of contract and several defendants etc................................201

Review of Exercise of Discretion...................................................................201



Contents xvii

Indemnity Principle.........................................................................................203
Two aspects..............................................................................................204
Government’s right to recover costs for work done  

by its employees.................................................................................206
Burden on paying party to prove principle breached.......................206
Section 117 of the Legal Profession Act 1976 .....................................207
Not available against a legally aided party.........................................207
Agreement for profit costs if unsuccessful — does not  

violate indemnity principle...............................................................207
Stage of Proceedings at Which Costs to be Dealt  

With — Order 59 r 7....................................................................................208
At any stage or at conclusion.................................................................208

Oppressive or unreasonable conduct or unnecessary  
or improper action.....................................................................209

Entitlement to interlocutory costs...............................................212
Orders in interlocutory applications silent as to costs......................212

Applying to the judge directly for determination of  
entitlement to costs of interlocutory proceedings  
upon discontinuance of action................................................213

Quantum of costs of interlocutory proceedings .......................214
Meaning of interlocutory proceedings.......................................215
Interlocutory proceedings and non-interlocutory  

proceedings involved ...............................................................216
Absence of an order for payment forthwith ......................................217
Summary judgment application...........................................................217

Where no order for payment forthwith......................................217
Bankruptcy proceedings........................................................................221
Costs of appeal against an interlocutory decision.............................221
Costs to a non-party in an interlocutory application.........................223
Transfer of proceedings – Order 57 rr 1 and 3 ...................................223
Costs of appeal and of proceedings connected  

therewith – r 7(3)................................................................................224
Fixing Quantum of Costs................................................................................224
Minimal Costs to Enable Litigants to Get Back Together..........................227
Allocatur Fee for Costs Determined under r 7(2) .......................................228
Cost of Judgment without Trial in the Subordinate Courts and  

High Court....................................................................................................228
Assessment of Contentious Business Costs.................................................229

Assessed costs and Appendix costs.....................................................229
Assessment of costs by judges at conclusion of proceedings — 

the relevant circumstances................................................................230
Costs assessed belong to party and wrongful retention by  

solicitor is professional misconduct.................................................233
Application to clarify who should pay costs  

to be assessed.............................................................................233
Powers of registrar to determine costs — r 12....................................233



xviii Contents

Bases of Costs Assessment..............................................................................234
Five bases of costs assessment .............................................................234

Reasonable amount and reasonable incurrence .......................236
Antecedent costs ...........................................................................237

Standard or Indemnity Basis — r 16(2)-(5)...................................................238
Standard basis costs in three situations...............................................238
Standard basis – reasonable amount and reasonably  

incurred — r 16(3)..............................................................................239
Reasonably incurred — ordinary reasonable  

litigant test .................................................................................243
Costs of putting up a dishonest case...........................................244

Indemnity basis — r 16(4)......................................................................245
“Appropriate”.................................................................................249
Improper conduct in and of litigation........................................250
Reasonable amount pursuant to factors in Order 59 rr 8  

and 16 may give reasonable indemnity ................................264
Summary of the propositions for indemnity basis...................265
No indemnity basis simply because receiving party  

could have recovered his full costs if he had  
claimed them as damages in separate proceeding...............269

Local cases on indemnity costs prior RC 2012...........................270
Principles and circumstances for indemnity costs —  

some useful propositions..................................................................274
“Special or unusual features”......................................................274
Common fund basis — a reasonable amount in  

respect of all costs reasonably incurred — r 15.....................278
“Entirely unfettered discretion”..................................................278
Special or unusual features .........................................................279
Appropriate cases for common fund basis................................281
Where plaintiffs’ suit was a service to fellow  

members of company...............................................................282
Where it is unfair for successful next friend  

to be out of pocket.....................................................................283
Derivative action for benefit of company...................................284
Dilatoriness and lack of husband’s counsel  

contributing to enormous cost increase.................................284
Costs in liquidation........................................................................285
Common fund unjust and resulted in  

unjust enrichment......................................................................286
Solicitor and own client basis — unreasonable amount and 

unreasonably incurred to be disallowed — r 17 ...........................286
Costs of discussion with outside lawyers..................................288
Solicitor and client.........................................................................288

Contractual Bases of Costs Assessment........................................................295
Contractual solicitor and client costs ..................................................296
Trustee basis — r 18................................................................................300



Contents xix

A party to any proceedings in the capacity of  
trustee or personal representative..........................................301

A trustee not guilty of misconduct should get  
his solicitor and client costs.....................................................301

Allocatur — r 7(4).............................................................................................303
Interest on Costs...............................................................................................304

Judgment rate..........................................................................................305
Court can award even if not prayed for .............................................305

Costs form Part of Judgment..........................................................................306

Chapter 6
Offer to Settle and Calderbank Offer.............................................. 307
Introduction......................................................................................................307
Offer to Settle....................................................................................................308

Payment in, Calderbank offer and Order 22B offer .............................308
Rationale of Order 22B...........................................................................310
Form of offer and acceptance and withdrawal and time –  

rr 1–3, 6.................................................................................................311
Non-disclosure of offer – r 5..................................................................312
Party under disability – r 7....................................................................312
Compliance with an accepted offer – r 8.............................................313
Costs – r 9.................................................................................................313
“does not provide for costs” .................................................................314
Joint and several liability – r 10.............................................................316
Offer to contribute – r 11........................................................................316
Counterclaims and third party claims – r 12.......................................317
Offer must have genuine elements of settlement...............................317

Offer to settle for a percentage of unliquidated sum................318
“Walk away offer”..........................................................................319

Judgment not more favourable than the terms of the offer..............319
Interest which might have occurred on sum offered  

or other benefit...........................................................................322
Offers by plaintiffs..................................................................................323
Relevance of Order 59 where a plaintiff beats  

Order 22B offer....................................................................................324
Terms of offer for parties........................................................................325
Absence of discretion.............................................................................326

Chapter 7
Security for Costs................................................................................ 327
Introduction......................................................................................................327
Inherent Jurisdiction........................................................................................330
Balancing Exercise............................................................................................331
Rationale for Security......................................................................................333
Prior Demand...................................................................................................334



xx Contents

Order 23 and Section 351................................................................................334
Common questions.................................................................................335

The “plaintiff” and “defendant”..................................................335
Inability to pay costs......................................................................347
Merits of claim or defence............................................................357
No burden either way or predisposition in  

favour of defendant applicant.................................................361
Delay................................................................................................363
Oppression and stifling of claim..................................................368
Time limit for provision of security and  

extension of time.......................................................................372
Unless order....................................................................................374

No security against a maintainer – outside Order 23 and  
no inherent jurisdiction.....................................................................376

Stay...................................................................................................377
Quantum and form of security....................................................378

Order 23.............................................................................................................384
Rationale of Order 23 r 1(1)(b)–(d).......................................................386
Order 23 r 2 – permanent stay...............................................................387
Past costs and costs below.....................................................................387
Discretion and fairness...........................................................................388
Circumstances vary from case to case and not a closed list – 

Companies Act 1965, s 351................................................................388
Counterclaim based entirely on defence.............................................389
Applicant has no defence or strong prima facie  

presumption that he will fail............................................................390
Conditional leave to defend and earlier findings...............................391
Costs of the application..........................................................................392
Affidavit...................................................................................................392
Foreign resident plaintiff – Order 23 r 1(1)(a).....................................393

Foreign residence per se does not give right to security...........393
Ordinary residence and not domicile.........................................394
Inability to pay costs......................................................................395
Where no property within jurisdiction courts more  

inclined to order security.........................................................396
Failure to pay arrears of rental ordered......................................397
No income source and bona fides of claim suspected..............397
Plaintiff must show ability to pay costs......................................397
Presence of resident co-plaintiffs.................................................398
Application to enforce arbitral award –  

non-compliance with Order 69 r 6..........................................398
Difficulties in effecting bankruptcy notices...............................399
Underwriters’ action which includes prominent  

insurers and no evidence of previous difficulty in recovering 
costs in similar circumstances.................................................399

Reciprocal Enforcement of Judgments Act 1958................................400
“Exceptional circumstance”.........................................................401



Contents xxi

Nominal plaintiff – Order 23 r 1(1)(b) .................................................402
Persons suing in representative capacity...................................404

Failure to disclose address – Order 23 r 1(1)(c)..................................405
Change of address during course of litigation to avoid  

consequences of litigation – Order 23 r 1(1)(d)..............................406
Innocent failure to state address or misstatement of  

address – Order 23 r 1(2)...................................................................406
Security for costs against a non-party –  

Order 23 r 1(2A)–(2C).........................................................................407
Applicability in appellate courts and applications for  

interim measures in arbitration proceedings ................................408
Companies Act 1965, s 351..............................................................................408

Section 351 not applicable to unlimited companies...........................410
Two-stage test..........................................................................................410

“Credible evidence”......................................................................411
Discretion........................................................................................412

Factors and “guidelines”.......................................................................413
Where credible evidence of plaintiff being unable to  

pay defendant’s costs.........................................................................416
Merits of claim.........................................................................................417
Co-defendants not applying for costs..................................................417
Plaintiff’s strained financial position brought about  

by defendant.......................................................................................417
Security may delay trial or its commencement..................................419
Security will stifle company’s litigation..............................................419

Co-plaintiff’s or directors’ undertaking as to costs ..................420
Section 351 does not restrict court from making  

other procedural orders.....................................................................421
Further evidence in appeal for security...............................................422
A defendant applying for leave under  

Companies Act 1965, s 226(3)(a) is not a plaintiff..........................422
Refusal and willingness of applicant to provide for  

security in interpleaders proceedings.............................................423
Reasonable amount and conditions.....................................................424
Costs of application................................................................................426
Assignment by a company of its cause of action...............................426

Security for Costs of Appeal...........................................................................427
Wide discretion.......................................................................................429
Merits of appeal.......................................................................................432
Appellant’s impecuniosity due to the respondent’s action..............432
Delay and the need to approach the appellant first...........................432
Stay of appeal pending payment of costs and judgment debt.........433
Official Assignee not required to provide security  

for costs of appeal...............................................................................433
Legal aided appellant.............................................................................433

Arbitration Proceedings Under Arbitration Act 2005.................................434



xxii Contents

Security for Costs in Relation to Bankruptcy...............................................435
Security to enforce provision of scheme or composition – 

Bankruptcy Rules 1969, rule 105......................................................435

Chapter 8
Protective and Punitive Costs Orders............................................. 437
Introduction......................................................................................................437
Specific Costs Orders.......................................................................................439
Solicitor’s Personal Liability for Costs – Order 59 r 6.................................439

Balancing of two principles...................................................................439
Jurisdiction...............................................................................................441
The applicant...........................................................................................446
Timing of application.............................................................................446
Fused profession.....................................................................................446
Improper and unreasonable conduct – some  

relevant principles..............................................................................449
Abuse of process.....................................................................................453

Merely pursuing a unmeritorious claim per se  
or a claim which fails is not abuse..........................................454

Cab-rank rule – English barristers and solicitors......................456
Professional incompetence...........................................................457
Putting forward sham documents...............................................458
Omission to attach exhibit to affidavit not of  

vital importance to case............................................................459
Pursuing vexatious litigation................................................................460

Solicitor Acting without Authority................................................................461
Gross Dereliction of Duty...............................................................................465

Filing application by new solicitor without filing  
change of advocate etc.......................................................................467

Failure to appreciate true nature of claim resulting in wrong 
pleading and subsequent failure to amend before trial................468

Failure to inform Legal Aid Committee that an  
application doomed to fail is pursued............................................470

Pursuing points without considering whether arguable..................471
Acting irresponsibly or inappropriately in proceedings..................472
Procuring judgment in default in breach of rules..............................475
Default of counsel...................................................................................475

Legal Officers Exempt from Personal Liability –  
Government Proceedings Act 1956, s 31(2)..............................................476

Procedure – r 6(2) ............................................................................................476
Opportunity to show cause...................................................................477
Showing causes before registrar – r 6(3)..............................................479
Attendance of Bar Council – r 6(4).......................................................479
Notice to client of proceedings against solicitor – r 6(5)...................479
Appeal and setting aside........................................................................479



Contents xxiii

Wasted Costs – rr 5 and 6................................................................................480
Wasted costs – solicitor’s liability – r 6.................................................481

Causation........................................................................................482
Wasted costs – parties’ liability – r 5....................................................482

Costs thrown away by the parties...............................................483
Costs thrown away........................................................................485
Default judgment entered irregularly.........................................487
Costs thrown away by adjournment...........................................487

Non-Party Costs Orders..................................................................................488
What is a non-party costs order?..........................................................488
Solicitor personal liability for costs is an example of a  

non-party costs....................................................................................491
Jurisdiction...............................................................................................491
Discretion.................................................................................................497
Subordinate courts..................................................................................498
The guidelines.........................................................................................498
Notice of application to non-party.......................................................503
Prior warning to non-party...................................................................504
Non-party aware that costs might be sought......................................505
Where prior notice would not have altered  

non-party’s conduct...........................................................................506
Non-party costs are “exceptional”.......................................................506
“Real party” – connection or association with the litigation............508
Categories of persons.............................................................................510

“Pure funders”...............................................................................512
Family funding...............................................................................513
Professional funders – limited to extent of funding.................513
Legal expenses insurers................................................................514
Guidelines pertaining to funders................................................515
Contingency fees arrangements..................................................516
“Business context”.........................................................................517
Insolvent companies......................................................................518
Receivers and liquidators.............................................................519
Liquidators receivers or managers  

appointed by creditors..............................................................521
Misconduct or impropriety and unnecessary actions..............523
Receiver without locus standi applying for  

stay of petition...........................................................................523
Liquidators deserve a more benign consideration....................524
Failure of liquidator to discharge his statutory duty................525
Breach of the estate costs rule......................................................526
Some judicial guidelines...............................................................527
Dominant directors and major shareholders of  

financially insecure companies...............................................528
Winding-up petition threatened by insolvent  

company for ulterior purpose of collecting debts................531
Director getting insolvent company to make frivolous 

application..................................................................................531



xxiv Contents

Some pertinent factors............................................................................532
Security for costs............................................................................533
Security for costs against funders................................................533
Security for costs against non-party – Order 23 r 1(2A)...........534
Procedure........................................................................................534
Impropriety.....................................................................................535
Inability of party to pay................................................................535

Causation..................................................................................................536
Evidence of causal connection.....................................................536
Core principles...............................................................................538

Delay.........................................................................................................539
Issues of exhaustion of jurisdiction and finality of  

litigation – functus...............................................................................539
Where judgment has been entered..............................................541
Discontinuance of proceedings....................................................542

Apportionment of costs between non-parties....................................543
Public interest litigation.........................................................................543
Proceedings under the Companies Act 1965......................................546
Procedure.................................................................................................546
Action for costs........................................................................................549
Summary procedure and serious dispute of facts.............................550
Costs of application to follow the event..............................................551
Costs to non-party...................................................................................551

Costs of complying with process issued by a party.................552
Costs of legal representation at hearing  

notified by a party.....................................................................552
Costs in seeking compliance with court order..........................553

Litigation in forma pauperis.....................................................................554
Costs Capping..................................................................................................555

What is costs capping?...........................................................................555
Explanation for high litigation costs....................................................559
Jurisdiction...............................................................................................560
Retrospective costs capping..................................................................561
Protective advance costs capping.........................................................566

Indemnity against Costs.................................................................................566
Joint contractors, joint creditors, joint obligees and survivors.........567
Misjoinder but where no additional costs incurred...........................568
Joint creditor whose name used in bankruptcy petition...................568
Partners.....................................................................................................568
Liquidator and trustee in bankruptcy asked to sue...........................569

Advance Costs Order......................................................................................569

Chapter 9
Costs of Adjournment and Discontinuance.................................. 573
Introduction......................................................................................................573



Contents xxv

Order 21 and Order 35....................................................................................574
The courts have the discretion to allow a withdrawal  

with liberty to file afresh...................................................................575
Restriction on advocacy costs in the subordinate courts –  

Order 59 r 23(5) ..................................................................................576
Where Party may Sign Judgment for Costs without an Order –  

Order 59 r 11.................................................................................................576
Acceptance of money paid into court after  

commencement of trial or hearing – r 11(2) ...................................577
Appeal deemed withdrawn by Order 56 ...........................................577

Withdrawal of Appeal from Subordinate Courts .......................................577
Withdrawal of Appeals in the Court of Appeal and Federal Court.........578
Some Principles................................................................................................579

Unreasonable refusal of adjournment.................................................580
Expenses or costs incurred through failure of counsel to  

notify of need to adjourn...................................................................581
Guidelines and general rule that discontinuance/ 

withdrawal normally equals defeat.................................................581
Application and appeal not maintainable...........................................583
Good reasons for discontinuance.........................................................584
Where discontinuance due to consent judgment  

achieving the result sought in the action........................................585
Where discontinuance due to the subject matter of suit  

becoming academic at the suggestion of the trial judge...............586
Where discontinued action was commenced because of  

defendant’s delay in issue of certificate required by law.............587
Where action discontinued because disputed land  

excised from provisional lease.........................................................588
Where both parties do not wish to proceed with action...................588
Merits and previous consideration of merits and argument  

of being deprived of chance to ventilate issues or  
where merits evident.........................................................................590

Costs of settlement..................................................................................594

Chapter 10
Costs of Action or Proceedings......................................................... 595
Costs to Follow the Event, no Order as to Costs and Issue Costs ............595

Appellate court will not interfere with exercise of  
costs discretion unless error of law or facts....................................596

Costs Follow the Event – Order 59 r 3(2)......................................................598
The normal rule.......................................................................................598
Success per se does not give costs..........................................................600
Departure only in special circumstances.............................................600
The event..................................................................................................602
Monetary claims – test of who receives or pays.................................604
Who in substance and reality wins......................................................604



xxvi Contents

Interlocutory proceedings.....................................................................606
Reserved costs of interlocutory motions where  

action compromised..................................................................607
Success on preliminary issues under Order 33 r 2.............................610
Partial success and special circumstances for failure to  

strike out claim...................................................................................610
Nominal damages and limited recovery.............................................611

Plaintiff the cause of the counterclaim won  
nominally by defendant...........................................................614

Full damages claimed as peg for solicitors’ charges.................614
Discrete issues.........................................................................................616
Where substantial damages proved reduced  

substantially by set-off.......................................................................617
Amount recovered is less than amount paid in  

by defendant.......................................................................................618
Costs of ancillary proceedings in divorce petition.............................618

Against co-respondent .................................................................619
The special and peculiar position of a wife in matrimonial 

proceedings.........................................................................................619
Costs follow event applies to costs of counterclaim  

and costs of appeal.............................................................................620
Special grounds or circumstances connected with the  

action for departure from normal rule............................................621
No finding of improper joinder and causes of action ordered  

to be separately tried – costs to follow the event...........................623
Grounds for departure..................................................................623
Burden on party to provide grounds for not  

applying normal rule................................................................624
Misconduct must relate to the proceedings in  

which the question of costs arise.............................................625
Where registrar gave no reason and losing party  

made no submission for departure.........................................626
Where no misconduct on part of winning party –  

grounds for departure to be stated.........................................626
Where normal rule departed from.......................................................627

Raising many issues and allegations which are not  
established does not per se displace costs  
follow event rule........................................................................628

Plaintiff’s costs paid by successful defendants  
because of defendants’ misconduct........................................629

Successful opposition to intervention.........................................631
Circumstances when wholly successful defendant  

may be liable for costs – a suggested test........................................631
Unnecessary action caused by a successful appellant –  

first category...............................................................................634
Deprivation of costs – unreasonable attitude and  

conduct of successful defendant – second category.............635



Contents xxvii

Where successful defendant relies on illegality in  
which he participated – third category..................................636

Strong and exceptional case for making a successful  
defendant pay costs of plaintiff – question of degree..........636

Wrong procedure but lack of candour and distortion  
of facts by plaintiff..............................................................................637

Delay in joining a necessary party and to amend  
go towards costs.................................................................................638

Oppressive conduct of successful party – delay in suing.................639
Oppressive conduct of successful party – mere  

delay in suing not per se misconduct......................................639
Non-disclosure by joint defendant of true principal  

until trial..............................................................................................639
Costs to follow event in favour of a legally aided party...................640
Ten useful propositions..........................................................................640

No Order as to Costs.......................................................................................642
Introduction.............................................................................................642
Where winning party does not ask for costs.......................................647
Setting aside an order made in absence of the other  

party duly served ..............................................................................648
Wrong procedure employed in proceedings brought  

about by the successful party...........................................................648
Wrong procedure by unsuccessful intervener....................................649
Application seeking declaration whether leave of court  

necessary for continuation of derivative action after  
company wound up...........................................................................650

Claim struck out on defendant’s applications made  
without due diligence........................................................................650

Public interest litigation and litigation involving  
public interest......................................................................................650

Application for ad hoc licence ....................................................651
Judicial review of Majlis Agama to admit a  

non-Muslim as a peguam Syarie.............................................652
Challenges to constitutionality or legality of  

appointment etc.........................................................................652
Resolving dissonance in jurisdiction of the  

Syariah and civil court etc........................................................654
Bona fide applications seeking directions of court............................655
Inconsistent positions taken by counsel of winning  

party in appeal and court below......................................................656
Both parties offending against law.......................................................657
Fault in the proceedings.........................................................................657
Successful party’s delay in raising issues ...........................................658
Where unsuccessful party merely performing statutory duty.........658
Where litigants seen as rendering public services.............................659
Where relevant authorities not cited....................................................659



xxviii Contents

Only procedural issue of who to start the case decided  
and jurisdictional issue......................................................................660

Dismissal of preliminary procedural objection and  
unsuccessful application for confidential minutes in  
international or domestic matter......................................................661

Hearing to resolve inconsistent judicial decisions  
regarding leave to appeal..................................................................661

Where parties are successful only in respect of a  
small portion of their prayers...........................................................661

Where plaintiff fails in his claim and defendant  
lost on counterclaim...........................................................................663

Transfer of proceedings.........................................................................664
Where case should have been filed in the subordinate court...........665
On setting aside a default judgment based on service at  

registered address provided but not updated by  
defendant.............................................................................................665

Discretion as regard costs of summons to set  
aside default judgment.............................................................666

Where delay in applying to set aside a default  
declaratory judgment and appellant succeeded  
only because of an established practice.................................666

Application withdrawn because it has become academic................666
Withdrawal of application filed in wrong forum where  

respondent has agreed to do what application sought.................667
Unreasonable attitude and conduct of successful  

defendant etc.......................................................................................667
Where unclear who won on an overall basis......................................669
Where both parties’ applications for review of costs failed.............670
Where proceedings though successful were unnecessary................670
Where leave to appeal clearly not necessary .....................................671
Where parties to the action do not wish to proceed..........................671
Costs of rehearing ordered by Court of Appeal ................................672
Disciplinary proceedings.......................................................................672
No costs for opposing will – Order 59 r 9(1).......................................672

Costs in the Cause............................................................................................672
Uncertainty as regard interlocutory costs ordered to be  

in the cause where action discontinued..........................................678
“Costs in cause” treated as “costs reserved”......................................680
Costs of appeal........................................................................................681
Costs of and incidental to orders for arrest, commitment  

and attachment under the Debtors Act 1957..................................681

Chapter 11
Fixed Costs – Appendix Costs and Scale Costs............................. 683
Appendix Costs................................................................................................685

Costs for additional items – Part II.......................................................687



Contents xxix

Part I, Part II and Part III allowed where judgment  
allows for indemnity basis................................................................689

Miscellaneous costs – Part IV................................................................689
Costs on signing judgment for costs...........................................689
Where garnishee order made.......................................................690
Where leave to enforce judgment or order for  

possession of land ....................................................................690
Where writ of execution issued ..................................................690
Court’s discretion to allow a higher sum than  

provided by rr 1-4.....................................................................690
Contractual provisions for costs on indemnity or  

solicitor and client basis ...................................................................691
Public policy not against contractual provision  

ousting court’s statutory discretion .......................................691
Paying party claiming costs on indemnity basis not  

justification for giving receiving party costs on  
such basis ...................................................................................695

Scale Costs in the Subordinate Courts – r 23................................................695
Court Fees.........................................................................................................695

Excess or insufficient fees – Order 92 r 2A..........................................696

Chapter 12
Costs of and Incidental to Proceedings and  

Antecedent Costs........................................................................... 697
Costs of and Incidental – Importance of Identifying the  

Proceedings to which the Costs Order Relates.......................................697
Costs of or incidental to the appeal......................................................699
Costs incurred in a particular proceeding must be  

claimed in that proceeding................................................................701
Antecedent Costs.............................................................................................702

Questions of balance and remoteness..................................................703
Being antecedent costs per se do not disqualify..................................704
Antecedent costs not confined to those incurred by solicitors.........704
Costs “of and incidental to the proceedings”  

extends ambit of cost order...............................................................705
The approach...........................................................................................706

“Reasonably incurred” in Order 59 r 27(4) refers  
to costs of and incidental to proceedings...............................707

“Three strands of reasoning”.......................................................708
Work done in the course of instructing solicitors and  

by in-house staff.................................................................................717
Expert employees...........................................................................718
Principle in Nossen.........................................................................719
Distinction between fact-finding work and  

expert work – “sufficiently high level of expertise”.............722
Test is nature of work rather than familiarity  

with taxing party business.......................................................724



xxx Contents

Getting-up for work done before issue of writ...................................724
Costs incurred in provision of security for costs................................725

Costs incurred while there is stay of proceedings  
in marine insurance claims......................................................726

Stay pending provision of security.............................................727
Stay until affidavit of ship’s papers filed....................................727

Expert Report or Witnesses’ Travelling Expenses.......................................728
Travelling expenses to attend hearing and attendance  

fee of witness.......................................................................................728
Appointment of court experts and instructions.................................728
Reports of court experts.........................................................................729
Experiments and tests by court expert.................................................729
Cross-examination of court experts.....................................................729
Independence is not criterion for expertise or  

admissibility – that goes to weight..................................................730
Remuneration of court expert and fees for report.............................730
Experts of parties: Order 40A................................................................730

Court may limit number ..............................................................730
Expert evidence to be given in a written report  

exhibited in affidavit ................................................................733
Written questions to expert and his refusal to  

answer or inadequate answer..................................................733
Discussion between experts etc...................................................734
Recovery of costs of experts.........................................................734

Chapter 13
Entitlement to Costs........................................................................... 735
Costs of Legal Proceedings between Parties................................................736

Pursuant to costs order and under the Rules .....................................736
Court order.....................................................................................736

Pleading of costs......................................................................................737
Ambiguous court order and orders silent as to costs........................737
Meaning of some costs orders...............................................................738

Allowed with costs or dismissed with costs..............................738
Usual order as to costs..................................................................739
Costs to be taxed if not agreed.....................................................740
Costs to follow the event...............................................................741
Costs of the first trial to abide the result of the retrial..............741
Costs reserved................................................................................742
Costs here and below....................................................................744
Costs of the day..............................................................................745
Costs thrown away – wasted costs order...................................745
Costs of and caused by..................................................................746
No order as to costs or “no award of costs to  

any party”...................................................................................746
Cost in any event............................................................................747



Contents xxxi

Costs of interlocutory proceedings and  
injunction application...............................................................748

Party seeking indulgence and where fault of the court...........749
Legislation providing for costs in any event..............................749
Costs in the cause or costs in the application and  

plaintiff’s or defendant’s costs in the cause...........................750
“Costs” or “full costs” .................................................................. 751
Judgment for the plaintiff with costs..........................................751
“Costs to be paid forthwith” or “costs paid forthwith”...........752
Issue costs........................................................................................752
Costs nisi..........................................................................................753
Interim costs order.........................................................................753
Tomlin order....................................................................................755

Entitlement to costs where illegality of contract  
raised successfully..............................................................................755

Several defendants and plaintiffs.........................................................757
Costs where several defendants are sued and a  

separate defence is filed............................................................757
Two defendants sued jointly and only one filed defence........758
Unnecessary joinder as plaintiff where no  

additional costs of defending involved..................................759
Multiple actions, separate and same representation.........................759
Construction of costs orders..................................................................759

“Costs of these proceedings”.......................................................760
Consent orders...............................................................................762

Sanderson Order or Bullock Order..................................................................762
Rationale...................................................................................................762
Jurisdiction...............................................................................................764
A question of discretion and fairness...................................................764
Insolvency of unsuccessful defendant or claimant............................765
Plaintiff’s inability to pay in Sanderson order......................................766
Threshold issue – reasonable uncertainty as to  

which defendant is liable..................................................................766
Where plaintiff knew who caused the accident........................767
Uncertainty as to fact and not law as to  

which defendant is liable.........................................................771
Independent causes of action.......................................................771

Some factors.............................................................................................772
Question of “misconduct” on the part of defendant.........................772
There must be successful plaintiff and  

unsuccessful defendant.....................................................................773
Sanderson cases........................................................................................774
Bullock cases.............................................................................................774

Costs against Solicitors: Costs Incurred Improperly or Without 
Reasonable Cause or Wasted and Parties’ Liabilities for  
Costs Arising from Misconduct – Order 59 rr 5 and 6...........................776



xxxii Contents

Party Conducting his Own Litigation – Only Out of  
Pocket Expenses...........................................................................................776

English principles...................................................................................776
Irrationality of the rule...........................................................................780
Solicitors who conduct their own litigation........................................780
Local cases................................................................................................781
Order 58 r 23(6)........................................................................................782

Solicitor’s Costs Against Own Client............................................................782
Retainer.....................................................................................................782
Ambit of the retainer..............................................................................785
Joint and several retainers.....................................................................785
Retainer in writing..................................................................................786
Entire contract.........................................................................................788
Where several solicitors involved.........................................................789
A retained solicitor passing work to or retaining  

another solicitor..................................................................................789
Implied authority of client to retain local lawyer...............................793
Costs of discussion with outside lawyers............................................794
Retainer of a particular lawyer.............................................................794
Agreement as to party and party costs................................................794

Under Costs or Remuneration Agreement...................................................796
Remuneration or costs agreement........................................................796
Non-contentious business costs agreement........................................797
Agreement that remuneration payable only upon  

execution of document covering transaction.................................798
Contentious business costs agreement................................................798

Requirement of contentious business costs agreement –  
Legal Profession Act 1976, s 116 and  
Advocates Ordinance, s 15.......................................................798

The requirement of certainty – s 116...........................................799
Fairness and reasonableness........................................................801

Protection from further claims etc........................................................804
Where solicitor dies or becomes incapacitated before fully 

performing agreement.......................................................................804
Change of advocate before costs agreement performed...................804
Unilateral discharge by counsel without court order........................805
Contentious work not covered by costs agreement –  

Legal Profession Act 1976, ss 121, 124 and 126..............................805
Costs agreement and recovery of costs and taxation.........................806
Charging property recovered in suit with taxed costs –  

Legal Profession Act 1976, s 123.......................................................806
Under the Sarawak and Sabah Advocates Ordinances.....................806
Keeping litigation or taxed costs..........................................................807
Agreement as to basis of costs taxation or assessment......................808
Success only or contingency fee agreement........................................809
Costs agreement of successful party does not affect right but  

only extent of recovery – Legal Profession Act 1976, s 117..........809



Contents xxxiii

Costs of Work of Persons in Employ of Litigating Party...........................811
Nossen principle.......................................................................................811

Legislation and Rules Restricting or Disallowing Costs............................811
Costs of opposing a will in probate action – Order 59 r 9(1)............812
Litigation by trustee, personal representative and chargee –  

Order 59 r 9(2).....................................................................................813
Acted unreasonably.......................................................................813

Litigation in forma pauperis.....................................................................815
Costs of unnecessary claims or issues – r 10.......................................816
Costs on respect of seizure of property...............................................816
Restriction on recovery of costs............................................................817
Costs of proceedings before tribunal which has no  

general power to award costs...........................................................817

Chapter 14
Getting-up............................................................................................ 819
Fused Professions.............................................................................................819

Difficulties of interpretations where professions fused....................819
Brief and brief fee....................................................................................822
What is getting-up..................................................................................825
Additional fees for written submissions and  

skeletal arguments etc........................................................................827
Getting-up under Government Proceedings Act 1956......................827
Practice of two thirds fee for junior counsel.......................................828
Brief fee of outside counsel instructed by solicitors of  

party as disbursements......................................................................829
Advocate appearing for himself...........................................................829
Importance of knowing what brief fee and refresher cover.............830
Refreshers.................................................................................................833
Professional fees subsumed under overall claim for damages........833
Fees for more than one counsel.............................................................833

“Fees” distinguished from “costs”..............................................834
The guidelines................................................................................834
Complexity and novel point of law.............................................836
Manner of conduct of case by losing party................................837
Two counsel for two sets of defendants.....................................838
Second counsel can be from same firm ......................................838
Where two sets of defendants represented by  

separate counsel – r 14 not applicable....................................839
Outside counsel instructed by firm of solicitors  

acting for a party.......................................................................840
Firm of solicitors instructs outside senior counsel  

and a solicitor of the firm acts as junior counsel – allowances 
for attendance with counsel.....................................................840

Reasonable amount and reasonably incurred....................................841
Where more getting-up done by QC than local solicitor .................841



xxxiv Contents

Stage of proceedings when getting-up allowed.................................842
Test...................................................................................................842
The principles.................................................................................844
Prior to issue of writ......................................................................845
Work done before delivery of brief.............................................846
Before case set down for trial.......................................................847
Getting-up fees for chambers matters and  

interlocutory proceedings........................................................849
Getting-up cannot be charged twice...........................................851

Getting-up where hearing adjourned..................................................852
Getting-up against a co-defendant.......................................................853
Multiple actions – consolidation, test case and  

simultaneous hearing.........................................................................853
Consolidation.................................................................................856
Refusal to consolidate....................................................................857
Consolidation ordered before start of viva voce  

evidence – one suit could have sufficed.................................857
“Partial consolidation” – where separate representation  

and separate preparation for each suit have been  
done over a long period of time..............................................859

Test case...........................................................................................860
Test case as to question of costs...................................................861
Simultaneous and separate hearing............................................861
Separate getting-up whether separate or same  

representation............................................................................862
Separate motions and similar evidence heard separately  

but on same day and same representation............................862
Two separate actions heard simultaneously by same  

judge with agreement regarding evidence –  
separate representation............................................................865

Three separate actions with agreement on evidence  
heard separately but same representation.............................866

Apportionment of costs of matters done but for once –  
same representation and substantially  
identical briefs............................................................................866

Getting-ups for appeals heard together...............................................867
Where agreement for an appeal to abide by  

outcome of another appeal......................................................867
Appeals heard together where separate representation  

justified but other getting-ups restricted by reference  
to first getting-up as the other cases less complex................868

Where only first respondent made argument...........................869
Nine appeals heard together and substantial submissions  

in High Court and Court of Appeal by one counsel  
with some additions by two other counsel and adopted  
by other counsel – differing gross sum costs.........................869



Contents xxxv

Appellants separately represented – separate fees  
but restricted..............................................................................871

Where no sensible reason for separate representation.............871
One notice of appeal and same representation.........................872
Where only one item of getting-up for first instance  

and on appeal.............................................................................872
Restriction on getting-up in several appeals involving  

same points agreed to be heard together – same  
representation............................................................................872

Two appeals in same suit..............................................................873
Where some appeals considered less complex  

then others..................................................................................873
Multiple parties in same action....................................................873
Separate representation where different parties  

with “broadly similar interests”..............................................874
Separate representation where no common interest................875
Same solicitor but different counsel at trial for two  

defendants where no practical similarity in  
defendants and their cases at trial..........................................876

Apportionment of costs where two defendants one  
only successful – same representation though  
separate retainers.......................................................................877

Apportionment and division of common costs..................................878
Claim and counterclaim – the rule in Saner...............................879
How is taxation done according to Saner...................................880
“Costs of counterclaim”................................................................881
The tests...........................................................................................882
Court can give special directions or divide  

common costs.............................................................................883
Question of substance...................................................................884
Same transaction and same issue................................................885
Unjust result produced – where costs relate more to 

counterclaim...............................................................................885
Division where plaintiff given costs of action and  

the defendant the costs of certain issue..................................886
Foreign counsel.......................................................................................886
Profit costs and permitted uplift or mark up......................................887

Assessing Quantum of Getting-Up...............................................................889
Fixing amount without reference to r 16 is not assessment..............890
Assessment of costs as percentage of damages recovered...............891

Rule 16 Factors..................................................................................................891
Bill of costs – Form 117...........................................................................893
Considering matters for which there is no factual basis...................894
Subsistence allowance of a litigant attending trial to  

help counsel.........................................................................................895
Rule 16 factors.........................................................................................895

Case of great importance to plaintiff etc.....................................898



xxxvi Contents

Complexity, difficulty or novelty of item – r 16(1)(a)........................899
Complexity justifies a more generous getting-up.....................899
Transfer of proceedings – no complex issue..............................901
Striking out application................................................................902
Foreclosure proceedings and breach of agreement claim........902
Bankruptcy proceedings and second limb of  

Limitation Act 1953, s 6(3)........................................................902
Successful submissions against established  

interpretation of words.............................................................903
Application for stay pending appeal and  

extension of time.......................................................................904
Novelty may not be synonymous with complexity..................904
Difficulty..........................................................................................905
Complexity of item........................................................................905

Novelty and difficulty different from skill and knowledge.............905
Skill and specialised knowledge – r 16(1)(b).......................................906

Equal skill and demand on both counsel in  
application for leave to appeal................................................907

High degree of skill and special knowledge –  
where deadline involved..........................................................907

Time and labour expended – r 16(1)(b)...............................................909
Inquiry of counsel..........................................................................909
Recorded time on a transaction reflect labour  

but not the skill and specialised knowledge.........................909
Applying multiplier to figure obtained from time spent.........910
Where time and labour factor dwarfed by one or  

more of the other factors..........................................................910
Charge-out hourly rate..................................................................910
Time sheets, attendance slips and hourly rates.........................911
Attendance slips.............................................................................911

Number and importance of documents prepared or  
perused – r 16(1)(c).............................................................................912

Place and circumstances in which the business involved is 
transacted – r 16(1)(d)........................................................................914

Urgency of the matter....................................................................914
Importance of cause or matter to the client – r 16(1)(e).....................915

Livelihood, business relationship and  
professional reputation and image.........................................915

Political status and consequence and public importance........916
Successful exercise of right...........................................................917

Amount of money or value of property involved – r 16(1)(f)..........917
Valuation not imperative..............................................................918
As a percentage of amount involved or awarded.....................919

Other fees and allowances for other items in same  
cause or matter which go to reduce the work on any  
particular item – r 16(1)(g)................................................................920

Use of basic costs in Part I......................................................................921



Contents xxxvii

Use of subordinate courts’ fixed costs scale in assessment...............921
Nature of proceeding must be considered..........................................924
Fees quoted in professional publications ...........................................924
Fees paid to others in the proceedings................................................925

Brief fee of opposing counsel.......................................................925
Fees paid to auctioneers and commissions paid to court .......926

Hypothetical counsel’s fee.....................................................................927
Research and experience of counsel.....................................................928
Where the losing party cannot recover its judgment sum................929
Inflation....................................................................................................929
Public policy considerations .................................................................930
Only authorities relevant to the issues rather than cited..................931
Case proceeded to trial on damages only...........................................931
Gravity and importance of application for leave to appeal..............932
Where senior counsel involved in hearing..........................................932
Getting-up fees for appeal and below..................................................933

Prima facie rule..............................................................................933
Where work more strenuous in High Court..............................935
Where work less strenuous in appeal.........................................935
Where work more strenuous in appeal......................................937

Without prejudice offer..........................................................................937
Arriving at a reasonable getting-up.....................................................937
Some past awards...................................................................................938

Disciplinary proceedings under the  
Legal Profession Act 1976.........................................................939

Simple breach of agreement.........................................................939
Valuation of shares in public listed company,  

commercial property and rubber plantation.........................939
Injunction........................................................................................940
Summary judgment.......................................................................940
Order 81 application......................................................................941
Transfer of proceedings................................................................941
Habeas corpus................................................................................941
Judicial review proceedings.........................................................942
Bankruptcy proceedings...............................................................943
Tax appeals......................................................................................943
Striking out a petition – costs of appeal......................................944
Application for dismissal of action.............................................944
Application for stay pending appeal and for  

extension of time.......................................................................944
Native customary rights over land –  

getting-up for appeal................................................................945
Insurance claim..............................................................................945
Motor accident claim.....................................................................946
Charge actions................................................................................946
Defamation suits............................................................................947
Declaration of right of succession to throne..............................948



xxxviii Contents

Application to set aside ex parte order for  
removal of caveat.......................................................................948

Sale and purchase of houses.........................................................948
Election petition.............................................................................948
Patents .............................................................................................949
Medical negligence........................................................................949
Application for leave to appeal to the Federal Court...............950

Allocatur...................................................................................................951

Chapter 15
Review and Appeal............................................................................. 953
Correction under Slip Rule of Costs Order..................................................953
Court Reviewing its Own Costs Order.........................................................954

Supplemental orders..............................................................................956
Appeal – Courts of Judicature Act 1964, s 68...............................................957

Leave to appeal against costs orders....................................................957
Where costs are left to discretion of the court....................................958
Not confined to orders dealing with costs exclusively......................958
Cross-appeal on costs.............................................................................958
Litigation on costs per se.........................................................................958
Piggy back on substantive appeal........................................................959
Exceptions – essence and true character of the  

matter under appeal...........................................................................960
Principles in Scherer’s case.....................................................................963
Appeals on costs from subordinate courts to the High Court.........965
Non-party appealing against costs order............................................965
Appeals against costs orders made by the Court of Appeal............966
Appeal from registrar’s costs orders....................................................967
Courts of Judicature Act 1964, s 3.........................................................967
Deriving costs benefit while not appealing.........................................968
Principles for grant of leave...................................................................969
Appellate interference............................................................................970

Chapter 16
Proceedings in Respect of Costs....................................................... 973
Recovery, Set-Off etc........................................................................................973

Need to appeal adverse costs order.....................................................976
Stay of execution as to costs on solicitor’s undertaking ...................976
Limitation ................................................................................................977
Costs estimates........................................................................................977
Costs order against several parties.......................................................978
Declarations.............................................................................................978
Actions on bills of costs..........................................................................978

Suing on bills of costs only after one month  
from delivery – Legal Profession Act 1976, s 124..................978



Contents xxxix

Authorisation to sue from court and reference to  
registrar to tax bill before expiry of one month –  
Legal Profession Act 1976, s 125..............................................980

Reference to registrar to tax..........................................................980
Rebuttable presumption of bill’s compliance  

with the Act – Legal Profession Act 1976, s 124(2)...............981
Absence of agreement in writing over retainer fee  

and proof that bill not bona fide.............................................981
Res judicata based on ruling in earlier suit on bill ...................982

Summary judgment in respect of bills of costs...................................983
Summary judgment on certificate of registrar....................................985
Quantum meruit claim.............................................................................985

Where work completed but no agreement as to  
amount or remuneration..........................................................988

Proceedings in respect of costs agreement..........................................989
Contentious business costs agreement –  

Legal Profession Act 1976, ss 116 and 118.............................989
Action by summons, motion or petition and the  

appropriate forum.....................................................................989
The fairness and reasonableness of the  

“substantive terms” crucial to enforcement..........................990
Burden of proving fairness or reasonableness –  

Legal Profession Act 1976, s 116..............................................991
Reopening agreement to tax costs which have been  

paid – Legal Profession Act 1976, s 118(5).............................991
Agreement made by a guardian or trustee –  

Legal Profession Act 1976, s 118(6) and (7)............................992
Other defences................................................................................992

Undue influence......................................................................................992
Non est factum...........................................................................................993
Legal right or remedy for costs against litigating  

opponent not affected by costs agreement but  
indemnity principle preserved.........................................................995

Oral agreement as to full fees................................................................995
Non-contentious business costs agreement –  

Legal Profession Act 1976, s 113.......................................................995
Contractual provisions for costs on specified basis...........................996
Costs incurred in enforcing judgment.................................................996
Forfeiture of a mortgagee’s contractual right to  

costs due to misconduct....................................................................997
Professional fee subsumed under damages cannot  

be claimed as costs in taxation..........................................................998
Tolent clauses..........................................................................................999
Contingent fees and champerty............................................................999

Origin and rationale of the law..................................................1002
Maintenance..................................................................................1003
Counsel taking nominal fee and party and party costs.........1004



xl Contents

Sabah and Sarawak......................................................................1004
Burden of proof............................................................................1006

Execution Proceedings..................................................................................1006
Separate writ of seizure and sale for taxed costs –  

Order 47 r 2........................................................................................1006
Execution based on registrar’s allocatur............................................1007
Two time bars – leave and limitation.................................................1007

Bankruptcy and Winding-Up Proceedings................................................1008
Bankruptcy notice.................................................................................1008

Issue of bankruptcy notice is action on a judgment and  
not its enforcement – leave under Order 46 r 2  
not required..............................................................................1009

Issue of bankruptcy notice after more than six years  
have lapsed from the date of judgment – leave  
under Order 46 r 2 must be obtained ..................................1010

Limitation...............................................................................................1012
Harmonisation of law..................................................................1012
Article 97 applies..........................................................................1013
West Malaysia...............................................................................1014

Untaxed costs not “liquidated sum” or “money demand”............1014
Combining several judgments in bankruptcy notice  

and petition.......................................................................................1015
Consolidated actions............................................................................1016
Assessed and unassessed costs...........................................................1017
Gross sum of several orders................................................................1018
Judgment for a certain sum with costs to be taxed..........................1018
Bankruptcy notice based on judgment sum without  

inclusion of costs and interest awarded........................................1019
Stay granted as sum in allocatur paid to Official Assignee............1020
Winding-up proceedings.....................................................................1020

Solicitor’s Lien and Securing Costs by Charge on  
Property Recovered – Legal Profession Act 1976, s 123.......................1021

Solicitor’s lien.........................................................................................1021
Solicitor’s lien for unpaid costs..................................................1022
Lien on documents belonging to companies  

in a group..................................................................................1023
No lien over trust money............................................................1023
Solicitor’s lien and setting off of costs.......................................1024
Solicitor’s lien protected by s 86 of the  

Legal Profession Act 1976.......................................................1024
Charge for costs – Legal Profession Act 1976, s 123.........................1025

Recovering Costs as Damages......................................................................1026
General principle...................................................................................1026
Recovery of costs of an earlier suit.....................................................1027
Costs of proceedings as a result of defendant’s wrong ..................1027
Costs payable to a successful co-defendant as damages  

against an unsuccessful co-defendant ..........................................1027



Contents xli

Costs incurred in discharging an injunction cannot be  
claimed as damages.........................................................................1028

Costs of removal of caveat as losses caused by  
wrongful lodgment of caveat..........................................................1028

Fees of non-legal professional as damages or costs.........................1029
Costs thrown away recoverable as damages for  

negligence and breach of solicitor’s duty......................................1029
Receiver’s remuneration is expense of receivership  

and not costs of litigation................................................................1031
Professional fees subsumed in damages...........................................1032

Setting Off Costs.............................................................................................1033
The provisions.......................................................................................1033
Three principles.....................................................................................1033
Same action or proceeding – identical parties..................................1034
Damages or debt...................................................................................1035
Debt.........................................................................................................1036
Discretion...............................................................................................1037
Proper forum for applying for set-off and estoppel........................1037
Set-off of costs against client’s money –  

Solicitors’ Accounts Rules 1990, rule 15........................................1037
Against fees and disbursements ........................................................1040
Setting off costs against land compensation.....................................1041
Set off against bankruptcy costs – solicitor’s lien.............................1041
Costs of application for set off and stay.............................................1042

Stay for Non-Payment of Costs....................................................................1042
Costs of discontinuance or withdrawal and adjournment.............1042
Jurisdiction to stay proceedings where costs of  

previous proceeding not paid – a general rule............................1043
Ambit of the rule...................................................................................1046
Untaxed costs.........................................................................................1046
Stay of hearing until costs thrown away paid..................................1047
Proceeding vexatiously in not paying costs ordered –  

stay and security...............................................................................1047
“Exceptional circumstances” for not staying....................................1048
Same cause or same reliefs..................................................................1049
Suing substantially by virtue of the same alleged title....................1049
Barring order.........................................................................................1050
Assignment of cause of action.............................................................1051
Special position of wife in divorce proceedings...............................1053

Priorities of Costs...........................................................................................1056
Conversion Rate on Payment of Taxed Costs under  

Foreign Judgment......................................................................................1057

Chapter 17
Costs in the Subordinate Courts.................................................... 1059
Costs Jurisdiction of the Subordinate Courts.............................................1059



xlii Contents

Judicial Discretion must be Exercised.........................................................1060
Fixed costs — r 22.................................................................................1061
Scale of costs — r 23..............................................................................1061

Costs of suing and defending....................................................1061
Advocacy costs.............................................................................1062
Costs of attendance of solicitor in open  

court for mention.....................................................................1062
Costs of solicitor who appears for himself as a party.............1062
Fees disbursement and expenses and costs  

thrown away by adjournment...............................................1063
Proceedings which should have been commenced  

in the subordinate courts ................................................................1063
Rule does not deal with defendant’s costs...............................1065

Costs of transfer of proceedings to High Court —  
Order 59 r 7(3)...................................................................................1066

Costs of appeal and costs of proceedings  
connected with it — r 7(3)...............................................................1066

Costs of interlocutory applications — r 20........................................1066
Witnesses................................................................................................1066

Witness attendance fees and travel allowance ........................1066
Court fees ..............................................................................................1067

Costs Under the Small Claims Procedure – Order 93...............................1067

Chapter 18
Costs of Appeal.................................................................................. 1069
High Court......................................................................................................1069

Costs of appeal and proceedings giving rise to the appeal –  
Order 59 r 7(3)...................................................................................1070

Costs on withdrawal of appeal in the High Court –  
Order 55 r 11......................................................................................1070

Order 59 r 11(3)............................................................................1070
Parties’ agreement as to costs of appeal............................................1071
Sturgis principle in hearing on case stated........................................1071
Where summary judgment entered upon wrongful  

refusal to adjourn through no fault of either party.....................1071
Preliminary objection to competency of appeal against  

dismissal of summary judgment in the subordinate court, 
dismissed with no order made as to costs....................................1072

No order as to costs of appeal due to success and  
failures on issues raised in appeal.................................................1072

Appellate Courts............................................................................................1072
Court of Appeal.....................................................................................1073

Costs jurisdiction and entitlement to costs..............................1073
Withdrawal of notice of appeal – rule 9 of the Rules  

of the Court of Appeal 1994............................................................1074
Withdrawal of motion and appeal agreed but  

not as to costs where respondents had done work............1074



Contents xliii

Security for costs...................................................................................1074
Security for costs for urgent hearing of application...............1075

No costs in criminal appeals...............................................................1075
Respondent who does not cross-appeal............................................1075
Rehearing where appellant or respondent absent...........................1075
Where argument done by only one of several  

winning parties.................................................................................1076
Paupers...................................................................................................1076

Paupers’ costs...............................................................................1076
Adjustment of costs due to inclusion of unnecessary or  

irrelevant documents in record of appeal.....................................1077
Nominal costs........................................................................................1078
Federal Court.........................................................................................1078

Jurisdiction and entitlement.......................................................1078
Unfettered discretion...................................................................1079
Withdrawal of appeal – rule 50..................................................1079
Security for costs..........................................................................1080
Withdrawal of civil appeal.........................................................1080
No costs in criminal appeal........................................................1080
Reference of constitutional question by the High Court........1080
Costs due to inclusion of unnecessary documents in  

record of appeal.......................................................................1081
Urgent hearing of application....................................................1083
Costs of reference of constitutional question by the  

Yang di Pertuan Agong...........................................................1083
Costs of proceedings under original and consultative 

jurisdiction of the Federal Court...........................................1083
Paupers’ costs...............................................................................1083

Court fees...............................................................................................1083
Rules of the Federal Court (Amendment) 2012 and  

Rules of the Court of Appeal (Amendment) 2012..............1084
Special order for costs for failure to give information  

or produce documents ordered in summons  
for directions............................................................................1084

Costs in Appeal..............................................................................................1084
Sturgis principle.....................................................................................1087
Costs of appeal against interlocutory ruling  

resulting in retrial.............................................................................1087
Where appellant succeeds on point not raised below  

and partially only.............................................................................1088
Successful appellant pursing unmeritorious claims below and  

continuing to maintain one of these on appeal – submission  
on relevant issue of little help to appellate court.........................1088

Costs ordered against appellant where action unnecessary  
and plaintiff succeeded on appeal on a new point  
introduced on appeal.......................................................................1089



xliv Contents

Costs in lower court of non-appealing parties where  
appeal successful..............................................................................1090

Where costs order of lower court not appealed against..................1092
Where the judge whose decision is appealed from  

recommended the appeal................................................................1093
Costs of successful prayer neutralised by costs of  

failure in another prayer..................................................................1093
Costs of adjournment of hearing of appeal due to points of  

law not in memorandum of appeal...............................................1093
Full costs of appeal but reduced costs due to prolixity and 

introduction of irrelevant matters below......................................1093
Where one appeal riding on coat-tail of another appeal.................1094
Where appeal succeeded “not entirely” due to argument of 

appellant’s counsel – no order as to costs because just...............1094
Petition against 10 respondents but appeals consolidated –  

separate bills of costs........................................................................1095
Apportionment of costs of appeals....................................................1096

Where appellant succeeded on fundamental issue whereas  
the respondent succeeded on subsidiary issue...................1096

Limited success of appeal leads to cost restriction.................1098
Appeals separately filed but heard jointly........................................1099
Applications to adduce fresh evidence..............................................1100
Application for leave to appeal...........................................................1101

Warning of penalty costs against applying for leave  
to appeal against interlocutory discretionary order...........1101

Getting-up for leave to appeal...................................................1101
Stay of execution...................................................................................1102
No costs where applicant forced to apply to the  

Court of Appeal................................................................................1103
Assessment and Fixing of Costs..................................................................1104

Part Two
Costs of Specific Proceedings

Costs of Specific Proceedings......................................................... 1109
Order 94 r 2(2).................................................................................................1110

Chapter 19
Costs of Proceedings under the Companies Act 2016................ 1111
Jurisdiction......................................................................................................1111

Rules made under the Companies Act 2016 take precedence  
in cases of conflict with the Rules of Court 2012.........................1112

Applications under the Act...........................................................................1113
Costs of bona fide opposition to alteration of  

memorandum and articles..............................................................1113



Contents xlv

Section 75 – Exercise of power of director to allot shares  
or grant rights...................................................................................1113

Section 198 – Costs of application by undischarged  
bankrupt for leave to be a director.................................................1114

Section 207 – Costs of application for dispensation of  
sending or reading out defamatory representations of  
director of public company sought to be removed  
before expiry of term of office........................................................1115

Costs of sanction applications – s 366 scheme of arrangement......1116
Section 393(3) – enforcement of duty of receivers etc.  

by contributory or creditor.............................................................1117
Costs of investigation into affairs of company.................................1118
Section 464 – security for costs from contingent and  

prospective creditors........................................................................1118
Section 472 – Avoidance of disposition of property made  

after commencement of winding up by the court.......................1118
Sections 495 and 496 – contributories to pay towards  

costs etc. of winding up...................................................................1119
Section 503 – costs of application to exculpate from charges.........1119
Section 515 – Liquidators to pay costs of application to  

make good default............................................................................1119
Section 534 – Costs of bailiff a first charge on property of  

company seized................................................................................1120
Section 542 – Liquidator’s personal liability for costs of  

application to compel them to perform their duties...................1120
Section 580 – Costs of person summoned for examination............1120

Liquidators......................................................................................................1121
Salary and remuneration – s 479.........................................................1124
Burden on liquidator to justify remuneration sought ....................1127
Payment of remuneration without court order and  

liquidator’s intervention in s 541 application...............................1128
Retaining solicitor – s 486....................................................................1129
Bills of solicitor retained to assist liquidators must be taxed –  

s 487 and rule 165 of the Companies (Winding-up)  
Rules 1972..........................................................................................1130

“Solicitors to the liquidators”..............................................................1131
Application for removal of liquidator – s 482...................................1132
Costs of s 535 application against liquidator who distributed  

assets without providing for the claim of an injured  
employee of company under s 264................................................1133

Costs in proceedings to challenge sale agreement and  
transfer where s 223 applied to validate.......................................1134

Liquidators taking actions – the estate costs rule –  
need for creditors’ indemnities......................................................1134

The rationale of estate costs rule................................................1135
Priorities..........................................................................................................1136

Priority of legal costs of and against company in liquidation........1136



xlvi Contents

Legal costs awarded against a company in liquidation –  
ss 452 and 527....................................................................................1136

Priority of costs of winding up including preliminary costs of  
petitioner – s 527(1)(a) and legal costs against company in  
liquidation – ss 527(1)(a), 500(3) and 452......................................1137

Petitioning creditor’s taxed costs rank prior to unsecured  
debts and pari passu with liquidator’s remuneration and  
costs of audit – s 462.........................................................................1138

Assets subject to floating charge which has crystallised.................1138
Priority even where order appointing provisional  

liquidator set aside...........................................................................1139
Priority between costs of receivers, EPF, debenture  

holder’s principal and interest and service tax............................1139
No variation of order for payment of costs of petition  

by liquidator – functus.....................................................................1140
Indemnity costs against a company in liquidation..........................1140
“Costs of receivers” within reg 13 of Essential (Protection of 

Depositors) Regulations 1986.........................................................1141
Costs of discharge of receivers and managers out of  

assets of company.............................................................................1142
Restraining Presentation of Winding-Up Petition....................................1143

For costs of interlocutory proceedings...............................................1143
Abuse of process by creditor where adequate tender  

by debtor............................................................................................1144
Petition to enforce a disputed debt or to embarrass  

debtor is abuse of process...............................................................1146
Injuncting presentation of winding-up petition...............................1146

Petition based on untaxed bill....................................................1146
Where no collateral purpose......................................................1147

Actual costs of search of winding up ordered by the court............1147
Costs of and in Winding-Up Proceedings..................................................1147

Preliminary costs by petitioner...........................................................1147
Costs of petitioner and creditors.........................................................1148
When costs of a successful winding-up petition not  

thrown on the shoulders of successful petitioner........................1149
Irregularity in winding-up proceedings – costs...............................1149
Payment of costs of s 218 petition.......................................................1150
Proceedings under s 181......................................................................1151
Payment of majority’s costs of s 181 petition by  

company is a misfeasance...............................................................1152
Costs in liquidation normally on common fund basis....................1153
Costs of appearing at hearing of winding-up petition....................1154

Security for Costs...........................................................................................1154
Where company appeals against winding-up order.......................1154
Security for costs for winding-up petition by contingent  

or prospective creditors...................................................................1155



Contents xlvii

Costs of Legal Actions Involving Company in Liquidation....................1155
Liquidator not to be personally liable for action taken  

in the interest of the company........................................................1156
Costs of unsuccessful application for leave to issue  

misfeasance proceedings against liquidator.................................1156
Reduction of Capital......................................................................................1157

Costs of appearance..............................................................................1157
Costs of proof of debts.........................................................................1158

Companies (Winding-up) Rules 1972.........................................................1159
Costs of use of non-prescribed forms – rule 3..................................1159
Expenses incurred in preparation of statement of affairs –  

rule 45.................................................................................................1159
Costs where a liquidator or special manager fails to  

keep up his security – rule 48.........................................................1159
Contributories etc. attending winding-up proceedings  

occasioning additional costs – rule 64...........................................1160
Liquidator not liable for costs of variation of list of  

contributories – rule 71....................................................................1160
Costs of creditor’s proof of debt and appeal – rule 100...................1160
Costs of summoning creditors or contributories  

for meeting – rule 117......................................................................1160
Costs of obtaining sanctions of the court – rules 144 and 145........1161
Taxation of bills of costs of solicitor, manager etc. of  

liquidator – rules 165 to 174............................................................1161
Submission of bills of costs for taxation if required by  

liquidator – rule 165.........................................................................1162
Liquidator’s certificate as to special terms of remuneration  

to employee – rule 170.....................................................................1162
No allowance for performance by other person of  

liquidator’s and special manager’s duties – rule 171..................1162
Application for costs after proceedings concluded – rule 172.......1163
Payment of costs of solicitor etc. employed by liquidator  

out of assets of company unless costs allowed and  
taxed by taxing officer – rule 173...................................................1163

Taxation of bill of costs of work done before winding up..............1164
Derivative Action – Indemnity, Common Fund or  

Trustee Basis of Taxation..........................................................................1164
Indemnity for costs in derivative action............................................1164
Leave of court – s 347...........................................................................1166
Application for declaration whether leave required under  

s 226(3) Companies Act 1965 where company wound  
up after derivative action filed – no order as to costs.................1167

Costs on common fund basis to minority whose action a  
great service to shareholders..........................................................1168

Chapter 20
Costs in Bankruptcy Proceedings.................................................. 1171
Cost Jurisdiction.............................................................................................1171



xlviii Contents

Rules of Court 2012 – Bankruptcy Rules to Prevail..................................1172
Rule 69 of the Bankruptcy Rules and Order 94 r 2(1)  

of the RC 2012...................................................................................1172
Rule 276..................................................................................................1174

Rules as to Solicitor’s Personal Liability for Costs – rule 75(2) ...............1175
Disallowance of Costs of Affidavits – rule 37 ...........................................1175
Costs of Bankruptcy Proceedings as Damages..........................................1175
Costs of Bankruptcy Proceedings Likely to Exceed Amount  

Available for Distribution.........................................................................1176
Bankruptcy Notice Based on Order for Summary Judgment.................1176
Abuse of Bankruptcy Process.......................................................................1176

Distinction between coercing payment and invoking  
insolvency process ...........................................................................1177

Default judgment obtained through wilful  
concealment of facts.........................................................................1178

Accepting payments after commencement of  
bankruptcy proceedings..................................................................1179

Small debt where debtor’s conduct contributed to  
proceedings.......................................................................................1179

Alternative means of recovery............................................................1180
Creditor continuing with proceedings after knowledge  

that debtor solvent – costs liability apportioned.........................1180
Where solvency not known to creditor at time of issuance of  

notice – creditor entitled to costs up to date of payment in.......1182
Where abuse not proven......................................................................1183

Costs Follow Event and Lump Sum Costs – rule 69(2)............................1183
Costs of applications for discharge from bankruptcy.....................1184
Lump sum costs....................................................................................1185

No Order as to Costs.....................................................................................1185
Costs Capping................................................................................................1186
Conduct Affecting Cost Orders....................................................................1187

Debtor’s conduct rendering petition nugatory.................................1187
Debtor’s conduct contributing to filing of petition..........................1187
Costs of adjournment and costs to follow event where  

bankruptcy notice withdrawn........................................................1188
Cost thrown away by adjournment of hearing................................1189
Successful debtor’s costs ordered to be placed in escrow...............1189

Bankruptcy Rules 1969..................................................................................1189
Petitioner’s costs....................................................................................1189

Costs of prosecuting petition borne by petitioner –  
rule 140......................................................................................1189

Protection of petitioning creditor’s costs – rule 141................1190
Low priority of petitioner’s costs – rule 85...............................1190
Creditor’s costs of proof of debt................................................1191
Debtor’s costs of petition and his solicitor’s costs for 

unnecessary petition – rule 86...............................................1191



Contents xlix

Solicitor’s costs......................................................................................1191
Rules as to solicitor’s costs in Rules of Court 2012  

applied – rule 75(2)..................................................................1191
Small estates – rule 75(1).............................................................1192
Costs of petitioner where the debtor petitions for  

his own bankruptcy – rule 141..............................................1192
Bill of costs of solicitor who presents a petition on  

behalf of a debtor – rule 73.....................................................1192
Costs of solicitor who presents a petition on behalf  

of a debtor when there is a creditor’s petition  
pending – rule 86.....................................................................1192

Costs of petition against a partnership – rules 87 and 88...............1192
Where sufficiency – rule 87.........................................................1193
Costs payable out of joint or separate estates –  

where insufficiency – rule 88.................................................1193
Application for costs by party to or persons affected by  

bankruptcy proceedings made subsequent to  
proceedings – rule 83.......................................................................1193

The Bankruptcy (Costs) Rules 1969.............................................................1194
Solicitors acting for several persons with same interest – 

unnecessarily or improperly incurred costs – rule 14.................1194
Same solicitor acting for both parties – fees for delivery of 

documents etc. and perusal – rules 12 and 13..............................1194
No instruction for affidavit – rule 10..................................................1194
Costs of witnesses – rule 48.................................................................1194

Director-General of Insolvency....................................................................1195
Costs of appearance of Official Assignee...........................................1195
Protection from liability for costs – rules 75(2) and 69(3)...............1195
No security for costs of appeal against Official Assignee –  

rule 89(a)............................................................................................1196
Official Assignee’s costs of appeal against his  

rejection of proof of debt.................................................................1197
No personal liability for costs, expenses...........................................1197
Official Assignee continuing with an action.....................................1198

Security for Costs...........................................................................................1199
Security for costs against a bankrupt.................................................1199
Security for costs against foreign resident creditors  

for presentation of petition etc. – rule 105....................................1200
Appeals to Court of Appeal against orders of  

bankruptcy court – rule 89..............................................................1200
Security for costs of appeal against rejection of  

proof of debt.............................................................................1201
Setting off Bankruptcy Costs against other Costs.....................................1201

Estoppel and correct forum – declaration as to  
entitlement to set-off........................................................................1203

Costs of application for set-off or stay...............................................1205
Costs in applications for discharge....................................................1205



l Contents

Costs in applications to reverse receiver’s decision  
regarding proof of debts..................................................................1205

Chapter 21
Costs in Execution Proceedings...................................................... 1207
Common Law Position..................................................................................1208

Costs of and incidental to writ of execution or distress –  
Order 46 r 8........................................................................................1208

Appendix costs where writ of execution under  
Order 46 r 1 or where writ of possession to enforce  
order for recovery of land under Order 45 r 3 issued –  
rule 22 Part IV ..................................................................................1208

Actual costs of bankruptcy search ordered by the court................1209
Fees�������������������������������������������������������������������������������������������������������������������1209

Sealing writ of execution etc................................................................1209
Fees payable in respect of sheriff’s office...........................................1209

Sheriff’s Commissions...................................................................................1210
For taking charge of seized property, safekeeping or  

warehousing of goods or animals .................................................1211
Request for payment out of money paid into court  

under instalment order....................................................................1211
Fees, expenses and commissions – Order 46 r 7 ..............................1212

Costs of Garnishee Proceedings...................................................................1212
Garnishee’s and applicant’s fixed or Appendix costs –  

Order 59 r 22 Part IV........................................................................1212
Costs where garnishee proceedings failed........................................1215
Intervention by person claiming money garnished.........................1217

Charging Order and Stop Order..................................................................1217
Separate Writ for Seizure and Sale for Judgment Sum  

and for Costs..............................................................................................1218
Deposit of Costs of Execution before Execution of Writ of Seizure.......1218
Costs on Attendance in Open Court in Subordinate Courts for  

Mention of any Cause or Matter Including Hearing of  
Judgment Debtor Summons or Judgment Notice................................1219

Costs of and Incidental to Orders for Arrest, Commitment and 
Attachment Under the Debtors Act 1957...............................................1219

Restriction on Right of Execution Creditor by Insolvency Law..............1219
Judgment creditor’s seizure and sale –  

Bankruptcy Act 1967, ss 51, 52........................................................1219
Court to deduct costs of and incidental to execution –  

s 51(2)..................................................................................................1220
Costs of judgment creditor given same priority as  

petitioning creditor – s 51(4)...........................................................1220
Restriction of rights of creditor as to execution or  

attachment – Companies Act 2016, s 533......................................1221
Duties of bailiff as to goods taken in execution................................1221



Contents li

Special Meaning of “Costs of Execution” in Insolvency Law.................1222
Relation Back of Title of Director of Insolvency –  

Bankruptcy Act 1967, s 47.........................................................................1225
Contractual Provisions for Indemnity Against Costs and Expenses......1226
Cost of Contentious Applications................................................................1228

Chapter 22
Costs in Arbitration Proceedings................................................... 1231
Arbitration Act 2005.......................................................................................1232
Arbitrators’ Fees.............................................................................................1233
Costs Jurisdiction of the Arbitral Tribunal.................................................1233

Order 59 r 2(1)........................................................................................1236
Discretion over costs must be exercised............................................1236
Costs of reference..................................................................................1237
Supplemental award.............................................................................1238
Costs of application to stay proceedings and to  

set aside arbitral award....................................................................1239
Costs of Arbitration not Fixed in Award –  

Arbitration Act, s 44(1)(b).........................................................................1239
Reference of question of law on arbitral tribunal’s exercise  

of its costs discretion to the High Court.................................................1240
Issue costs or indemnity costs .....................................................................1241
Responsibility for Own Costs and Equal Sharing of  

Arbitrator’s fees etc. if no agreement or award –  
Arbitration Act 2005, s 44(1)(c)................................................................1241

Post dispute agreement that one party shall  
pay costs of reference.......................................................................1241

Security for Costs...........................................................................................1242
Interim measures...................................................................................1242
Security for costs of concluded arbitration.......................................1245
Security for costs pursuant to consent judgment.............................1245
Permanent stay of arbitration proceedings if  

security not provided.......................................................................1246
Quantum................................................................................................1247
Skeletal bill of costs...............................................................................1248
Allowance for arbitrator’s fees in fixing quantum...........................1248
Staged security payment order...........................................................1248

High Court Costs Principles Applicable – Costs Follow the Event........1249
Both parties did nothing but there was a clear winner...................1250

Clarification of Costs Order by Arbitrator.................................................1250
Application to court to clarify legal questions in final award........1251

Construing Arbitrator’s Costs Order..........................................................1251
“Costs of arbitration”...........................................................................1252
“Costs of and incidental to the arbitration”......................................1252
“Costs of this arbitration including that of the  

arbitrator’s fees, expenses and disbursements”...........................1252



lii Contents

Costs of Applications to Set Aside Arbitral Awards ................................1254
Lump sum costs....................................................................................1254
Costs on indemnity basis.....................................................................1254

Costs of Stay of Proceedings in Breach of Arbitration Agreement ........1255
Indemnity costs.....................................................................................1255

Costs of Application to Remove a Co-Arbitrator for Bias and  
Impartiality.................................................................................................1257

Taxation of Costs............................................................................................1258
By arbitral tribunal................................................................................1258
Application to court for taxation........................................................1258
Review of taxation................................................................................1259

Offer to Settle Dispute...................................................................................1259
Where Tribunal Refuses to Deliver its Award...........................................1260
Applications....................................................................................................1260
Non-Party Costs Order in Respect of Costs of Application  

to Widen Remission to Arbitrator...........................................................1260
Costs in Pending Arbitration........................................................................1261

Chapter 23
Costs of Proceedings Under the Government  

Proceedings Act 1956................................................................... 1263
Government Proceedings Act 1956.............................................................1263
Additional Costs of Removal of Civil Proceedings in the  

High Court or Subordinate Courts to the High Court in  
Kuala Lumpur, Kuching or Kota Kinabalu...........................................1263

Costs Against and for the Government or Officer of  
Government in Civil Proceedings – Usual Principles Apply..............1265

Costs may be awarded to the government whatever  
the outcome.......................................................................................1265

Power to order payment out of particular fund or provisions  
relieving Attorney General or officer from liability to costs.........1266

Rights of government to legal costs...................................................1266
Costs of action withdrawn ordered against the government  

due to its unreasonable conduct in the action..............................1267
Legal officer appearing as advocate treated as  

advocate and solicitor of High Court............................................1268
Scale Fees and Usual Taxation.....................................................................1269
No Personal Liability for Costs....................................................................1269
Costs of Two Counsel....................................................................................1269
Interest on Costs.............................................................................................1269
How Order for Costs Against Government or  

Public Officer to be Satisfied – s 33.........................................................1270
Relator Action.................................................................................................1271



Contents liii

Chapter 24
Costs in Charge Proceedings.......................................................... 1273
Costs of Proceedings to Obtain Order for Sale..........................................1273
Basis of Costs Assessment Provided in Charge Instrument....................1275

Termination of contractual relationship under charge....................1276
Deducting Lawyer’s Fees from Proceeds of Auction ...............................1276
Inclusion of Legal Fees in Statutory Demand............................................1277
Challenges and Actions by Chargor............................................................1279
Intervention Proceedings..............................................................................1280

Costs of interpleader by chargee........................................................1280
Where chargee did not appear at original hearing..........................1280

Applications in Relation to Charge Actions...............................................1281
Mortgagee’s Costs and Expenses.................................................................1282

Order 59 r 9(2) .......................................................................................1282
Mortgage’s contractual right to costs may be forfeited  

by his misconduct ............................................................................1286

Chapter 25
Costs of Proceedings Relating to Private Caveats....................... 1289
Lump Sum Costs............................................................................................1291
Legal Fees Incurred in Removing Caveat as Compensation for  

Wrongful Caveat.......................................................................................1292
Costs of Application for Interim Preservation of  

Caveated Property.....................................................................................1293

Chapter 26
Costs in Public Interest Litigation................................................. 1295
No Order as to Costs.....................................................................................1297

Native customary rights.......................................................................1298
Costs to and against NCR claimants..................................................1299
Judicial review of minister’s refusal to grant access to  

concession agreement......................................................................1301
Restraining a Chief Minister from taking up  

appointment as TYT ........................................................................1301
Challenging termination of chairmanship of mosque.....................1301
Judicial review of seizure of bibles.....................................................1302
Challenge based on environmental law............................................1302
Challenge to the Judicial Appointments  

Commission Act 2009.......................................................................1302
Abuse of process...................................................................................1303
Costs may be given to public interest litigator.................................1304

Security for Costs and Non-Party Costs.....................................................1304
Protective Costs Order..................................................................................1305

Jurisdiction.............................................................................................1306
Relator Action.................................................................................................1309



liv Contents

Chapter 27
Costs in Land Acquisition Proceedings........................................ 1313
Sarawak Land Code.......................................................................................1314

Restrictions on costs.............................................................................1315
Appeal....................................................................................................1316
Recovery of costs...................................................................................1316
Judicial review.......................................................................................1316

Land Acquisition Act 1960............................................................................1317
Cost of references to court by Land Administrator.........................1317
Costs of proceedings objecting to amount of award........................1318
Successful challenge to acquisition due to failure to pay 

compensation “as soon as may be”...............................................1320
Unsuccessful challenge of acquisition by judicial review...............1321
Late payment charges...........................................................................1321
Appeal....................................................................................................1321
Claim for failure to pay compensation..............................................1321

Sabah Land Acquisition Ordinance.............................................................1322
Where amount awarded is less than offer.........................................1322
Where claimant makes unconditional offer of acceptance.............1322
Costs at discretion of court and enforcement of  

costs order and set off against costs...............................................1323

Chapter 28
Costs in Litigation Proceedings by Legally Aided Persons, 

Paupers and Vexatious Litigators............................................. 1325
Costs Involving Legally Aided Persons......................................................1325

No liability for costs .............................................................................1328
Legally aided status and award of costs in favour –  

costs follow the event.......................................................................1328
One certificate one action – indemnity principle in costs...............1329
Recovery by aided person...................................................................1331
Legal aid certificate obtained by fraud..............................................1332
Improper conduct.................................................................................1332

Costs for improper conduct etc..................................................1333
Litigation by Paupers....................................................................................1333

Leave to sue, defend or proceed as pauper ......................................1333
No costs against pauper.......................................................................1334
Discontinuance, settlement or compromise......................................1335
Solicitor’s money out of money received or  

property recovered by pauper........................................................1335
Costs and security for costs.................................................................1336

High Court....................................................................................1336
Court of Appeal............................................................................1336
Federal Court................................................................................1337

The Vexatious Litigator.................................................................................1337



Contents lv

Chapter 29
Costs of Election Petitions............................................................... 1341
The Relevant Laws.........................................................................................1341
Security for Costs...........................................................................................1342
Costs.................................................................................................................1343
Costs Follow the Event..................................................................................1344
Certificate for Fees for More Than One Counsel –  

Costs on Solicitor and Client Basis..........................................................1346
Section 10(c) of the Advocates Ordinance of Sabah.........................1346

Appealability of Decision of the Election Court........................................1347
Costs of Judicial Review of Decision of Election Judge............................1348
Reserving or Hearing Arguments on Question of Costs..........................1348
Taxation...........................................................................................................1349
Fees etc.............................................................................................................1350

Chapter 30
Costs of Interpleader Proceedings................................................. 1351
Costs Should Be Paid by the Unsuccessful Claimant where  

Interpleader Proper...................................................................................1353

Chapter 31
Costs of Application for Return of Goods Seized  

under the Customs Act 1967....................................................... 1355
No Costs Unless Seizure Made Without Reasonable or  

Probable Cause..........................................................................................1355
Successful Challenge to Notional Forfeiture..............................................1356

Chapter 32
Costs of Proceedings before the Special Commissioners of  

Income Tax and Appeals therefrom......................................... 1357
The Procedure of Appeal..............................................................................1357

Appellant not entitled to costs before the  
Special Commissioners....................................................................1358

Vexatious or frivolous appeals............................................................1358
Costs to be payable by representative.......................................1359
Costs due ......................................................................................1359
Costs order to be in deciding order and representations.......1359
Costs as debts and recovery ......................................................1360

Adjournment and Costs ...............................................................................1360
Where both parties have attended and costs of adjournment........1360
Where both parties fail to attend and sickness or  

other reasonable cause not made out ...........................................1361
Where sickness or reasonable cause shown by one  

but not the other...............................................................................1361



lvi Contents

Where sickness or reasonable cause shown by both parties..........1361
Where one party fails to attend...........................................................1362
Deciding order made in absentia .......................................................1362

Witness Attendance Expenses......................................................................1362
Costs of Preparing Case Stated and Deposit..............................................1362
Costs of Appeal to the High Court and Court of Appeal.........................1363

Costs follows event...............................................................................1364
No order as to costs..............................................................................1365
Lump sum costs....................................................................................1365
Costs capping........................................................................................1367
The Sunnucks principle and exceptions.............................................1367

Costs of Judicial Review of Decisions of Tax Authorities.........................1367
Costs in Tax Recovery Proceedings – Costs Follow the Event................1370

Stay of execution...................................................................................1372
Setting aside default judgment...........................................................1373
Costs of unsuccessful application to strike out  

government’s claim for tax and for better and  
further particulars of claim.............................................................1373

Bank Charges for Guarantee not Costs of Appeal in High Court...........1374
Suit against Tax Authority ...........................................................................1375

Index..................................................................................................... 1377




